OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

idonorable 3, B, Buchanan, Jr,
County agtornay #
Val Verds Counsy s
Del Rio, Texan \

Dear Sir: Spinion Ho. D—éjﬂ&;
. Rag I8 it the 4oy of the County

Attornsy-4q reprefsat the
County Clerk n

An eCcasanry »art,
nniih*eruated par

AN
" anopipion of this departsant
» gxcnlincaived-

ut not
a suit?

Your racent reque
upon the above stated quest

4

P
“The Housthg Au% rity E23$gity of Del Tie,
Texas hroughy copfiemnation rrovs ge sgainst the
owner of certaif propert Vardode other ravsons
wers joined' ss aiming an iatarent in
and to the paopexty. syeaial commisnionern
vere ugabls thy amount or vrortion of
the fAxaid that xhould , ¢ the different cwners
o claiman&s and ‘ordead fhe full amount of thy
a b, ﬂepasi Q‘Msld in the ragiatry of
Court umbi tTue ownars ars judioxally
\\'SQ{:;:ns&\sﬂq thsir i{ntarests adjusted.”
insgrinalpal owner s now seeking by rroper

tp  astablish his olaia snd have the

Sr zxnrdez.laiﬁ fund paid over to hin by the
Clerk.™ w’

tartiols 334, Veracn's Annotated Civil Statutas
provide sa followa:

“the Distrist snd County Attorneys, upon
request, shsll gzive an opinion or advisce,
in wriu{ng to any county or predinot ofe-
ficer of their district or county touche
ing thair official Autiea.™

NO comMUNlCAﬂON I8 TO BE cons‘rnum AS A DEPARTMENTAL OPINIOM UNLESS APPROVED nv JTHE ATTORNEY, _,em!mu. OR FIRST ASSISTANT

e

et ied i ine
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"Iz view 0f the fact that the fund is nerely
baing held by the clerk sudject to an order by the
Court for the benefit of the actual owner or owners;
and sinoe neither the State of Texas nor the County
of Val Verde will be a g:g to the procseding
Ar:iola 334 is apparentig ¢ only statute oppil-
ocable, _

. "Doss the fsct that the County Clerk, in 1ll
probability, will be a nominal though nsecessary party
to a suit, to estadli:h the varicus interests in a
fund deposited with asid Clerk, disguslify the
County Attorney from scting aes attorney for the
prinecipal owner or alaimant?™

Thers gan bs no gquestion that one of tha dutiss of

a County Attorney is to give sdvise to county officsra, when
o requested, touching theiy offiocial duties. It was so held
“in Cibaon v. Davis, 236 3, v, 202, bug Lt was also held in
that cage Shat the commissioners® court wers not rastrioted to
the employment of the County Attorney, It i{s well sestlsd in
this State Shat County and Dimtrict Attornsys srs reguired to
erform only thome duties winiek ars izposed upon them dY law,
§t therefore followa that whers no duty is plseed upoa auch
county Attorney, then such eounty offiocial or comaissioners'
court can osntrect with the County Attorasy to pepresent hia
in the oounty 4in eourt oa tholr mutual agreesent,

Ais duty is to glve the cfflcials sdvice, whea re-
quested, and thers his duty ends and hs is under no obligation
to represent the County Clevk ia court sven though the County
Clerk was an interested party, Aidvice meens that i% 13 op-
tional with the person addressed whather he will act on sush
sdvice or not (Hughes v, Von Bruggen, 105 Iac. 24 494).

The clerk hes an official duty to perform herst
this duty belng to pay over certair monies to the party o
parties designated by the court, This is hls only duty.

sleng this line, this departiaant slso calls your
attantion %o Article 339, Vernon’s ~nnotatsd Civil Statutes,
wiich reads as follows: -
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“shen 1t shall coue %o Lthe knowladegs of any
district or county attorney that any officer in
his Alatriot or county entrusted with ths collace
tisn oy safe keeping of any pudlio funds is in
any manney whatasevar neglecting or adbusing the
trast eonfided in him, or in any way failing to
4iacharge his Juties under the lew, he shall in-
stitute sush prossedings as are nasessary %o
compel the perforasnee of sudh duties dy such
officer nnd to preserve and protec$ the publia
intarests.”

Thus a County Astorney hasg an additional duty to
verform in relation to county officials other shan thst of
eivisg of advise but this dapartaent Teels that heocense the
prizary duty of a aounty attornsy 1s thas prosscution of
criminnl casen (Frady v, Brogks, 89 &, ¥, 1052}, no duty
vould lie wpon a ocounty attorney ta rapressnt sseh one of
the ocounty offlofals in sourt othar than the giving of
advice when &0 raquestsd,

- In this oonneetion, »8 call your atteation %o Bryan
v. Lewis, 27 8. 4, (22) 504, whersin thne court sald thst un
attorney mmy reprasent even adverse interestis if not conflict-
ing with nowledge and sonsent of doth partiox. Under the
facts satated by {on thers would not be an adverse intersst and
would not disqualify the cogaty attorney freaz acting az attore
ney for the prineipal owner or e¢lalmant.

Trusting that the foregoiang fully answere your in-
guiry, we are

Ycurs vary Sraly
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